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Governance Best Practices for 457(b) DC Plans

This article offers governance best practices for public sector plan sponsors to consider. The fiduciary duties
imposed on state and local government employers come from each state’s own laws, whether they be state
constitutional law, state statutory law that has been enacted by each state’s legislative bodies, or common law,
which is based on precedents from the body of judicial decisions.

While most states’ statutes do not identify who might be a fiduciary, certain state statues clearly identify who
is, e.g., the person(s) with authority to control and manage the administration and operation of the retirement
system, including the plan administrator, trustees, and any advisors such as counsel and accountants. Common
law, however, does specify that plan trustees - along with advisors such as asset managers and investment
consultants - are fiduciaries for the plan.

ERISA, or the Employee Retirement Income Security Act, imposes fiduciary duties and liability on most employer-
sponsored retirement plans. Although government employers do not fall under the purview of ERISA, most
states have fiduciary standards that are either verbatim or a close derivation of ERISA’s prudent person standard.

In summary, ERISA's prudent person standard, which represents a majority of the fiduciary standards adopted
by most states entail the plan’s board to act purely in the interest of its participants and beneficiaries for:

=  Providing benefits to members, retired members and their survivors and beneficiaries while defraying
reasonable expenses of administering the system;

= Minimizing the employers’ costs of providing benefits; and

= Investing with the care, skill, prudence, and diligence under the circumstances then prevailing that a
prudent person acting in a like capacity and familiar with those matters would use in the conduct of an

enterprise of a like character and with like aims.

Marquette recommends the following best practices for plan trustees, administrators and their advisors when it
comes to public sector DC plans:

= Being knowledgeable of the specific state laws that are applicable to their 457(b) plan

=  Familiarity with ERISA standards—even though public plans are not ERISA plans, the guiding principles
of ERISA best practices are universally applicable to a broad array of plan sponsors
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= Retaining experts to assist in adhering to fiduciary duties and mitigating fiduciary liabilities

* Maintaining systematic policies and procedures in written and documented communications
= Maintaining an accountability system of checks and balances

= Periodic reviews of the language in plan documents

=  Fully documenting delegations and assignments

= Maintaining electronic records for at least seven years'

= Assigning responsibilities among trustees, administrators and advisors, when this is not specified by a
state’s laws

= Developing and implementing initial and ongoing fiduciary training

= Documenting the distinction between different roles of each fiduciary and holding segregated
documentation based on these different roles

Common law states that trustees must uphold the following:

The duty to administer the trust as a prudent person would, in light of the purposes,
Prudence terms and circumstances of the trust. This requires the exercise of reasonable care,
skill, and caution.

Loyalty The duty to administer the trust solely in the interest of beneficiaries.

The duty to deal fairly with beneficiaries and to communicate to the beneficiary all

Impartiality material facts the trustee knows or should know in connection with the matter.
Avoiding The duty to strictly avoid engaging in transactions that involve self-dealing or that

Self-Deali otherwise involve or create a conflict between the trustee’s fiduciary duties and
elf-Dealing personal interest.

Fiduciary liability varies from state to state. Certain states have definitive laws on fiduciary liability, including
that the fiduciary can be held liable to pay an amount equal to any losses resulting from violations of fiduciary
responsibility. However, most states do not have such statutes and would be governed by common law, which
allows a judge to impose a remedy that may include paying for damages to restore a participant’s position had

the fiduciary violation not occurred.

Finally, sovereign immunity, which typically extends to state government employees, is a legal protection under
common law that disallows a state or person from being sued without the state’s consent. Sovereign immunity
is a legal doctrine wherein the state is immune from civil suit or criminal prosecution. Certain states have
sovereign immunity laws that give a level of liability protection to governmental plan fiduciaries. Itis imperative

for plan fiduciaries to fully ascertain these details within their state’s governing laws.

In conclusion, the fiduciary duties required of government plans differ across states, but are typically leveraged
from the best practices adopted from ERISA plans. Marquette recommends that trustees and administrators,
as well as their advisors, be familiar with the fiduciary responsibilities and liabilities for their state charged with

administering a government plan. P
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The sources of information used in this report are believed to be reliable. Marquette Associates, Inc. has
not independently verified all of the information and its accuracy cannot be guaranteed. Opinions, estimates,
projections and comments on financial market trends constitute our judgment and are subject to change without
notice. References to specific securities are for illustrative purposes only and do not constitute recommendations.

Past performance does not guarantee future results.

About Marquette Associates

Marquette Associates is an independent investment consulting firm that guides institutional investment programs
with a focused three-point approach and careful research. Marquette has served a single mission since 1986 -
enable institutions to become more effective investment stewards. Marquette is a completely independent and
100% employee-owned consultancy founded with the sole purpose of advising institutions. For more information,

please visit www.marquetteassociates.com.
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