
Since our last Legislative Update, both chambers of Congress have moved forward with legislative 
enhancements for retirement savings. Under the leadership of Rep. Richard Neal (D-MA), the House has 
passed the Setting Every Community Up for Retirement Enhancement Act of 2019 (SECURE Act). In the 
Senate, Sen. Charles Grassley (R-IA), Chair of the Senate Finance Committee, formally introduced the most 
recent version of the Retirement Enhancement and Savings Act (RESA). The bulk of this update discusses 
the similarities and differences between the two pieces of legislation and what plan sponsors can expect 
going forward. 
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SECURE Act RESA

Open multiple and pooled employer plans x x

Fiduciary safe harbor for annuity selection x x

Special portability for participants with annuities x x

Mandatory lifetime income disclosure x x

Increasing automatic contribution safe harbor 
escalation limit

x x

403(b) termination clarity x x

Closed defined benefit plan relief x x

Increased startup credit for small employers x x

Automatic enrollment credit for small employers x x

Flexibility on timing of safe harbor amendment x x

Common Form 5500 for similarly serviced plans x x

Post-age 70½ contributions to IRA x x

Limits on “Stretch IRA” x x

Increased penalties for filing failures x x

Coverage of long-term part-time employees x

Penalty-free birth/adoption withdrawal x

Retirement minimum distribution beginning age 
increase to 72

x

Expanded 529 account uses x

Community newspaper defined benefit plan relief x

One of the most talked about enhancements found in 
both pieces of legislation is the expansion of Multiple 
Employer Plans (MEPs). The goal of open MEPs is to 
encourage small employers to sponsor retirement plans. 
Under current law, MEPs may only be offered if there 
is some common interest between the participating 
employees, which is why they are most often utilized 
by trade organizations. Additionally, IRS rules mandate 
that if a single participating employer has a disqualifying 
event, the entire MEP is deemed disqualified (known 
as the “one bad apple” rule). Under both the SECURE 
Act and RESA, the current commonality requirement is 
removed, and any disqualification would be limited to 
the employer having the disqualifying event; further, 
there additional rules: 

	� A Pooled Plan Provider (PPP) must be named 
and registered with the Department of Labor to 
serve as fiduciary and assume the responsibility 
for plan;

	� Each participating employer must retain fiduciary 
responsibility for the selection and monitoring of 
the PPP and for the investment and management of plan assets, unless delegated; and

	� For the MEP to get relief from the “one bad apple” rule, assets of the offending employee must be spun off from the MEP.

There are several provisions of the SECURE Act that are not found in RESA. Most notable, the SECURE Act requires plan 
eligibility for employees completing three consecutive years, with at least 500 hours, of service, and raises the age for required 
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minimum distributions to 72. The SECURE Act also allows participants to take a penalty-free withdrawal of up to $5,000 
upon the birth or adoption of a child. 

Because the major reforms found in RESA are also included in the SECURE Act, many political pundits anticipate the 
Senate to focus on passing the SECURE Act. In fact, in late October (and again in early November), the SECURE Act was 
called for an expedited vote in the Senate (requiring unanimous consent); three Senators placed a hold on the bill in an 
effort to include several amendments, some of which would expand the application of 529 Plans to include expenses 
associated with K–12 grades and allow penalty-free, early access to retirement plans for terminally ill individuals. At this 
point, the most likely path for the SECURE Act is to get it attached to a “must pass” piece of legislation, such as the 
appropriations bill, which has been delayed until December 20th (right before the holiday recess). To quote Sen. Tim Scott 
(R-SC), “It would be nice to have a Christmas surprise that is not a bag of coal for members of Congress.”

OTHER TOPICS AND TRENDS

Final Hardship Withdrawal Regulations Released
As noted in a prior Legislative Update, the Bipartisan Budget Act of 2018 included several changes to the hardship 
withdrawal process to ease participant access. On September 19th, 2019, the Internal Revenue Service (“IRS”) released 
Final Regulations on the matter; these new rules:

	� Eliminate the six-month suspension period on new contributions after taking a hardship distribution;

	� State that plans may eliminate the requirement that a participant must first take all available loans prior to making 
a hardship withdrawal (note that this is not mandatory, and many plans take the view that the loan-first requirement 
is desirable as it may eliminate plan leakage);

	� Expand the source of funds available for hardship distributions in 401(k) plans to include earnings on contributions 
(note that this does not extend to 403(b) plans); and

	� Loosen the current “all relevant facts and circumstances” standard to require only that the plan administer 
determine that the distribution amount does not exceed what an employee needs and that a certification from the 
employee is obtained stating that they lack the cash to meet their financial needs. 

The Final Regulations are effective for hardship withdrawals made on or after January 1st, 2020. Plan sponsors should work 
with their plan attorney to determine whether plan documents need to be amended.

IRS Limit Increases
The IRS has announced limit increases for 2020. The individual contribution limit to 401(k) plans will increase to $19,500 for 
2020 and the catch-up limit will rise to $6,500 for the same period.
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