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As speculated in Marquette’s most recent Legislative Update, Congress passed sweeping retirement 
savings reform by tacking the Setting Every Community Up for Retirement Enhancement Act of 2019 
(“SECURE Act”) onto its year-end spending bills.1 On December 17th and 19th, the House and Senate 
respectively passed the SECURE Act (“the Act”) with the goal of enhancing retirement readiness for 
Americans. This update outlines a summary of the Act’s provisions impacting our defined contribution 
(DC) and defined benefit (DB) plan clients. A similar summary targeting individual investors can be 
found here.

Most of the Act’s provisions are effective immediately, many of which have been largely anticipated and will 
undoubtably shift the retirement landscape. For example, the Act increases the age for required minimum 
distributions (RMDs) to 72, recognizing that with greater life expectancy, retirees may need a longer period to save. 

From an investment product perspective, the Act provides a fiduciary safe harbor for the selection of annuity 
providers under the Employee Retirement Income Security Act (ERISA). The statutory safe harbor is like the guidance 
provided by the Department of Labor (DOL) except that it also:

 � Allows DC plan fiduciaries to rely on written representations regarding an insurer’s status under state insurance 
laws for purposes of considering the insurer’s financial capabilities;

 � Specifies that fiduciaries are not required to select the lowest cost provider and may consider the value provided 
by other factors;

 � Clarifies that fiduciaries are not required to review the appropriateness of a selection after the purchase by a 
participant or beneficiary; and 

 � Allows annual written representations from the insurer to satisfy the fiduciary periodic review requirement.

The Act also provides for portability of lifetime income investments by removing withdrawal restrictions and 
allowing participants in qualified DC, 403(b) and governmental 457(b) plans to take distributions from lifetime income 
investments if these investments are no longer authorized to be held under their respective plans. Any distribution 
must be made via a direct rollover to an IRA or other retirement plan or, in the case of an annuity contract, through 
direct distribution to the individual. 

1 The SECURE Act is designated as Division O of the Further Consolidated Appropriations Act, 2020; view from page 604 on of the pdf here

https://www.marquetteassociates.com/research/defined-contribution-plan-legislative-update-4q-2019/
file:
https://www.marquetteassociates.com/research/individual-retirement-plans-legislative-update-secure-act
https://www.congress.gov/116/bills/hr1865/BILLS-116hr1865enr.pdf
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Provision Summary

Plan Adoption Deadline Expands the deadline for plan adoption so long as such occurs by 
the due date for the employer’s tax return for that year (including 
extensions).

Credit Card Plan Loans Prohibits plan loans using credit cards or other similar arrangement 
(and would instead treat such as distributions).

Safe Harbor for Automatic Enrollment/
Escalation

Raises the safe harbor limit for automatic contributions from 10% to 
15% following the first year of automatic enrollment.

Safe Harbor Amendment Removes the safe harbor notice requirement for plans using 
nonelective contributions; also expands ability to amend a plan to 
become a nonelective safe harbor plan.

Mandatory Lifetime Income Disclosure Requires lifetime income disclosures to be included in DC benefit 
statements at least annually.

Retirement Income Accounts for Church 
Employees

Clarifies which employees of certain church-related organizations may 
participate in 403(b)(9) retirement income accounts.

Startup Credit for Small Employers Increases the annual credit cap to the greater of (1) $500 (current) or 
(2) the lesser of (a) $250 for each non-highly compensated employee 
eligible to participate or (b) $5,000.

Automatic Enrollment Credit for Small 
Employers

Provides credit ($500 per year for up to three years) for adding 
automatic enrollment to plans with less than 100 eligible employees.

Stretch RMD Requires the beneficiary of an IRA or DC plan to draw down his or her 
entire inherited interest within ten years (does not apply to DB plan 
beneficiaries). 

Penalty-Free Birth/Adoption 
Withdrawal

Allows for “qualified birth or adoption distributions” from a retirement 
plan or IRA regardless of whether an in-service distribution is 
otherwise permitted; also provides exemption from the 10% early 
distribution tax penalty, mandatory 20% withholding, 402(f) notice, 
and direct rollover rules otherwise required. Such distributions can 
also be repaid to certain retirement plans and IRAs without regard to 
the usual 60-day time limit for rollovers.

Increased Penalties for Filing Failures Increases the penalty for failure to timely file Form 5500, registration 
statements, required notification of certain changes to a plan’s 
registration information, and required withholding notices. 

Closed DB Plan Relief Closed DB plans that meet certain requirements may be aggregated 
and tested on a benefits basis with one or more DC plans.

There are several other key provisions that apply to plan years beginning after December 31st, 2019:
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As discussed in detail in our last Legislative Update, the Act expands the use of Multiple Employer Plans; these 
changes would apply to plan years beginning after December 31st, 2020. Another portion of the legislation that has 
a longer implementation period is coverage of long-term, part-time employees. Except in cases of collectively 
bargained plans, the Act requires employers maintaining 401(k) plans to have a dual eligibility requirement; the 
employee must complete either one-year of service or three consecutive years of services where the employee 
completes at least 500 hours of service. This change will also apply to plan years beginning after December 31st, 
2020. Lastly, the Act allows for a group of similarly serviced plans to file a consolidated Form 5500 so long as 
all of the plans in the group are individual account plans or DC plans; have the same trustees, named fiduciary 
and administrator; use the same plan year; and provide the same investment options. The Act mandates that the 
ability to file consolidated forms be implemented no later than January 1st, 2022 and shall apply to returns for plan 
years beginning after December 31st, 2021.

Some provisions require retroactive adoption:

Expanded 529 Account Uses Expands the usage to include student loan repayment (up to 
$10,000) and certain apprenticeship expenses.

12/31/18

PBGC Premiums Lowers the premiums for cooperative and small employer charity 
plans.

12/31/18

This landmark legislation puts a spotlight on retirement readiness and paves the way for enhancements that 
should benefit retirees going forward. Marquette will continue to monitor the Act’s implementation and the 
retirement savings trends that will inevitably follow suit.
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