
On June 23rd, 2020, the U.S. Department of Labor (“DOL”) released a proposal (“Proposed Rule”) to 
amend certain fiduciary regulation around the consideration of economically targeted investments, 
or those that incorporate environmental, social, and governance (“ESG”) factors. The purpose of this 
legislative update is to provide some background on ESG integration and the subsequent DOL guidance 
on these issues as well as a summary of the Proposed Rule and its impact on ERISA plans. 

Defining ESG Integration 
The concept of incorporating ESG metrics into an investment thesis is nothing new; according to a 2019 survey of 
800 institutional investors representing $16 trillion in assets under management across Europe, North America, 
Latin America and Asia, only 11% reported no use of ESG considerations.1 The term “ESG” was first coined in 2005 
and builds on the socially responsible investing movement, which focuses on moral and ethical criteria and has 
historically relied on divestment or negative screening for implementation (although many investors are beginning 
to incorporate positive screening as well). Conversely, ESG integration is returns-focused and incorporates long-term 
sustainability factors into the investment research process to identify companies with higher return potential. These 
factors — the materiality of which are industry dependent — cover a wide spectrum and can address topics such as 
how corporations manage their water supply, treat their workers, and oversee their supply chains. 

History of DOL Guidance
The DOL has long issued guidance surrounding the consideration of ESG factors when making investment decisions 
for plans subject to the fiduciary obligations set by the Employee Retirement Security Act of 1974 (“ERISA”). 
Not surprisingly, the guidance tends to vacillate depending on the political party holding office; Democratic 
administrations tend to be more tolerant of ESG consideration than their Republican counterparts. Historically, much 
of the discussion around ESG investing has focused on how the specific, non-investment performance goals of ESG 
investments complied with ERISA’s fiduciary duty of loyalty, requiring fiduciaries to act solely in the interest of the 
underlying plan participants and beneficiaries.2  

In an attempt to unite ESG considerations with fiduciary duties, the DOL in 1994 issued interpretive guidance 
conveying that — assuming all other fiduciary considerations are met — ERISA fiduciaries could seek the collateral 
benefits of ESG strategies if the expected returns were consistent with alternative investments of comparable risk.3  
This became known as the “all things being equal” test; ESG could be considered so long as the plan wasn’t taking 
on additional risk or accepting lower expected returns in exchange. In 2008, the DOL revisited ESG consideration by 
issuing interpretive guidance that modified and superseded the guidance from 1994. The 2008 guidance declared 
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that consideration of non-economic factors by fiduciaries in selecting plan investments should be a “rare” 
occurrence and any such consideration must be accompanied by documentation that demonstrated 
compliance with ERISA’s “rigorous” fiduciary standards.4 The tone of this later guidance and additional 
compliance component deterred many ERISA plans from incorporating ESG into their investment processes; 
instead, plans reverted to focusing on standard financial-based factors — such as returns — when making 
investment decisions. 

In an attempt to reverse this trend, the DOL issued subsequent guidance in 2015 that withdrew the 2008 
guidance and effectively reinstated the “all things being equal test.”5 The 2015 guidance seemed to disarm 
the previous misconceptions surrounding ESG strategies by acknowledging that ESG factors may be directly 
related to the economic and financial value of an investment. Additionally, the 2015 guidance removed the 
requirement to produce special compliance documentation when selecting an ESG investment option.  

In 2018, the DOL issued a field assistance bulletin on the matter; these bulletins are meant to provide 
guidance to regional DOL enforcement offices. While the bulletin confirmed the 2015 guidance, it also set 
a cautionary tone, stating that fiduciaries must “not too readily treat ESG factors as economically relevant.”6 
Nonetheless, the bulletin provided the green light for ERISA fiduciaries to treat social policy issues like 
any other economic consideration when those issues present material business risk or opportunities that 
companies need to manage as part of their respective business plans.

Proposed Changes
While the tone surrounding ESG has varied over the years, the DOL has been consistent in its view that 
fiduciaries must not sacrifice returns or take on additional risk when considering ESG factors. The Proposed 
Rule reiterates this perspective while also sharing the skepticism of the 2018 bulletin, making the following 
key changes to the ERISA fiduciary duties of loyalty and prudence:7

� Compliance with the duties of loyalty and prudence prohibits plan fiduciaries from subordinating the
interests of plan participants to the interests of fiduciaries or other interests.

� ESG factors can be considered so long as they “present economic risks or opportunities that qualified
investment professionals would treat as material economic considerations under generally accepted
investment theories.”

� Fiduciaries must compare investments (or investment courses of action) to other available investments
(or investment courses of action) based solely on economic factors.

� Where investment alternatives are economically indistinguishable and where the investment selected
is based on non-pecuniary ESG factors, fiduciaries must document the decision-making process.

� Specific to defined contribution plans, the addition of an ESG strategy to the plan’s line-up will not
violate ERISA so long as:

f Only objective risk-return criteria is used to select and monitor all investment options;

f The selection and monitoring of investment options is documented; and

f The ESG oriented fund is not added as, or as a component of, a Qualified Default Investment
Alternative.

Impact on ERISA Plans
The Proposed Rule will likely be finalized this year, in advance of any potential shift in political power. 
However, Congress does have the ability to overturn rulemaking through the Congressional Review Act. 
The Proposed Rule is also subject to a 30-day public comment period; any interested stakeholders can 
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submit comments during this timeframe (something we expect to see from the Council of Institutional 
Investments, Principals for Responsible Investment, and other like-minded organizations). 

If finalized in this form, the Proposed Rule will require an additional layer of documentation, much of 
which is already accounted for in the current searchbooks provided to Marquette clients. As to which ESG 
oriented strategies will no longer be permitted if the Proposed Rule goes into effect, it will depend on 
the strategy. There’s an argument to be made that selecting investments which incorporate ESG into their 
risk analysis is consistent with the risk/return metrics required under the Proposed Rule. For example, the 
bulk of enterprise value for the S&P 500 Index is comprised of intangible assets (e.g., trademarks, patents, 
and data). This is in stark contrast to 40 years ago when market value was based on tangible, easy to 
assess assets such as property, plants, and machinery.8 Marquette’s most recent newsletter on the subject 
matter illustrates the recent outperformance of ESG strategies and their ability to do so without taking on 
additional risk for investors. As companies increasingly rely on intangible assets for value creation, the risks 
associated with these assets will need to be assessed by investors, which in most cases equates to ESG 
consideration.

Marquette will continue to monitor the Proposed Rule and provide guidance to its ERISA clients.
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financial market trends constitute our judgment and are subject to change without notice. References to specific securities are for 
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Marquette is an independent investment adviser registered under the Investment Advisers Act of 1940, as amended. Registration 

does not imply a certain level of skill or training. More information about Marquette including our investment strategies, fees and 

objectives can be found in our ADV Part 2, which is available upon request.
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Marquette Associates is an independent investment consulting firm that guides institutional investment programs with a focused 

client service approach and careful research. Marquette has served a single mission since 1986 – enable institutions to become 

more effective investment stewards. Marquette is a completely independent and 100% employee-owned consultancy founded 

with the sole purpose of advising institutions. 
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