
Build Back Better Act: 
Proposed Tax Changes by the House Ways & Means Committee

Legislative Update

OCT 2021

The House Ways and Means Committee released 881 pages of a proposed bill that would make 
changes to the tax code impacting income, estate, and gift taxes on September 14th, 2021.
The bill will most likely see some changes to reach a majority vote in the Senate, but even with some revisions to the 
current proposal, major tax reform is expected in 2022. Below is a summary of potential tax code changes, based on 
the most recently available information:
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EXEMPTION AMOUNTS Current Proposed Effective

The current exemption amount was set by the Tax Cuts and 
Jobs Act of 2017, where each individual can transfer up to 
$11,700,000. The new bill proposes a reduction of the 
exemption to $6,020,000 effective January 1st, 2022. The 
Tax Cuts and Jobs Act of 2017 had a similar reduction after 
December 31st, 2025; however, the new bill accelerates the 
change to the end of 2021.

$11,700,000 $6,020,000 Jan. 1, 2022

GRANTOR TRUSTS Current Proposed Effective

The new bill could change grantor trusts by triggering 
inclusion of the assets in the deemed owner’s gross estate. 
A credit would be given to account for the use of gift tax 
exemptions but would pull the appreciation on the gifted 
assets into the grantor’s gross estate. Secondarily, the sale 
of assets to a grantor trust by the deemed owner would incur 
income tax in the same manner as if the grantor sold to a 
third party. This impedes the grantor from selling appreciated 
assets to a grantor trust because the sale would be treated as 
a realization event and the grantor recognizing a capital gain. 

Due to the proposed tax code changes, many powerful 
advanced planning techniques could become less desirable 
for new trusts. The proposal does not impact existing trusts 
so long as no additional contributions are made. 

Not included 
in the grantor’s 
estate and not 
subject to tax 
upon sale

Included in owner’s 
estate and sales are 
subject to tax

Only future 
trusts and 
future 
transfers



2

BASIS STEP-UP Current Proposed Effective

Previously the elimination of the step-up in basis at death 
was discussed, however, the proposed bill does not 
include eliminating it. If the bill passes as is, the step-up in 
basis would remain in place.

Step-up at 
DOD

Step-up at DOD Unchanged

TOP INCOME TAX RATES Current Proposed Effective

The top marginal tax rate for individuals earning over 
$400,000 per year and married couples earning over 
$450,000 would increase from 37% to 39.6% in January 
of 2022. 

37% 39.6% Jan. 1, 2022

HIGH INCOME SURCHARGE Current Proposed Effective

A 3% tax will apply to individuals that have adjusted 
gross income (AGI) more than $5,000,000 ($2,500,000 for 
married filing separately) and on trust and estate income 
more than $100,000 per trust or estate. Given the low AGI 
threshold for trusts, this could impact many trusts. 

N/A 3% surcharge on 
household income 
above $5 million and 
trusts/ estates with 
income exceeding 
$100,000

Jan. 1, 2022

199A QUALIFIED BUSINESS DEDUCTION Current Proposed Effective

Individuals, trusts, and estates who currently utilize the 
199A deduction for qualified business income deductions 
could see a major decrease in the deductions allotted to 
them. The maximum deductions proposed are $500,000 
for joint returns ($250,000 married filing separately), 
$400,000 for individual returns, and $10,000 for a trust 
or estate. 

Up to 20% 
qualified 
business 
income (QBI)

Maximum deduction: 
$500,000 for married 
filing jointly ($250,000 
married filing 
separately); 
$400,000 for 
individuals; $10,000 
for trust or estate

Jan. 1, 2022

NET INVESTMENT INCOME TAX (“NIIT”) Current Proposed Effective

Under current tax code, the net investment income tax 
(3.8%) generally only applies to passive investment 
income derived from interest, dividends, and gains on 
the sale of stock. The proposed bill would expand the 
code to include income derived in the ordinary course of 
a trade or business for single filers with income greater 
than $400,000 and $500,000 for married filing jointly. The 
expansion of NIIT would also impact trusts and estates 
beginning at $13,050 of income (with a slightly increasing 
income threshold each year). 

Only applies 
to passive 
investment 
income

Expands to include 
income derived in the 
ordinary course of a 
trade of business

Jan. 1, 2022

CAPITAL GAINS TAX Current Proposed Effective

The maximum capital gain tax under the proposed bill 
would increase from 20% to 25%. In contrast to most 
other items, this would be effective for sales that occur on 
or after September 13, 2021. Note: this will also apply to 
qualified dividends.

20% 25% Immediately 
(transactions 
on or after 
Sept. 13, 
2021)
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CORPORATE TAX RATE Current Proposed Effective

Corporate income tax on C corporations could change 
from a 21% flat tax to a graduated schedule of 18% on 
net income up to $400,000, 21% tax on net income up 
to $5,000,000, and 26% tax on net income more than 
$5,000,000.

21% flat 18%: under $400,000 
of net income
21%: $400,000 to $5 
million of net income
26.5% over $5 million 
of net income

Jan. 1, 2022

IRA Current Proposed Effective

Large retirement account holders would be impacted by 
the proposed tax code. Roth IRAs, traditional IRAs, and 
retirement plan accounts with a combined balance that 
exceeds $10 million as of the end of the year would not 
be able to make additional contributions if the account 
holder has taxable income over $400,000 ($450,000 for 
married filing jointly). 

N/A High income earners 
prohibited from 
contributing past $10 
million

Jan. 1, 2022

The proposed tax bill covers many different topics from an income, estate, and gift standpoint. Even though 
there are likely to be edits to the final tax code, if you have not yet discussed the potential impact of the updated 
tax code on your situation with your investment advisor, accountant, and/or estate planning attorney, it would 
be prudent to do so. 
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