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PROCESS
Decisions are evaluated by following a prudent and 
well-documented process

ASSET NEUTRALITY Does not restrict or require any investment type

SAFE HARBOR 

REQUIREMENTS

To qualify, fiduciaries will be evaluated on the 
following six factors:

1 PERFORMANCE
Expected risk-adjusted returns, net of fees, over an 
appropriate time horizon

2 FEES
Must be “appropriate” relative to value and returns; 
lowest cost is not required

3 LIQUIDITY
Meet participant level and plan level needs; illiquid 
assets may be used if justified

4 VALUATION Must have timely and reliable valuation processes

5 BENCHMARKING
Identify a meaningful benchmark with comparable 
mandates and risks

6 COMPLEXITY
Fiduciaries must understand the investment or engage 
qualified experts

On March 30, 2026, the Department of Labor (DOL) issued its proposed regulation: 
Fiduciary Duties in Selecting Designated Investment Alternatives.

This comes after the executive order released by the Trump Administration last 
August which asked the DOL to clarify its position on alternative assets as well 
as provide guidance to plan sponsors on fiduciary processes for incorporating 
alternative investments into DC plans. Marquette’s first DC Perspectives paper on 
this topic can be found here. 

The key takeaways from this newly proposed process-based safe harbor regulation 
for fiduciaries selecting designated investment alternatives (DIAs) in participant-
directed defined contribution (DC) plans include:  

https://www.marquetteassociates.com/people/matt-nowak-aif/
https://www.dol.gov/sites/dolgov/files/ebsa/laws-and-regulations/laws/erisa/fiduciary-duties-in-selecting-designated-investment-alternatives.pdf
https://www.marquetteassociates.com/wp-content/uploads/2025/08/Alternatives-in-Defined-Contribution-Plans.pdf
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DIAs have been defined as a plan menu option by which participants can direct investment of assets. 
This also extends into both qualified default investment alternatives (QDIAs) and managed accounts. The 
rationale is that even though participants may be defaulted into these investment types, they have the 
opportunity to “opt-out” and direct investment of assets to other options. Additionally, a DIA does not 
include brokerage windows or self-directed brokerage accounts.

WHAT DOES THIS MEAN?

Under the ERISA fiduciary process, plan decisions should be made solely in the best interest of the participant 
while following a prudent and documented process. This proposed process-based safe harbor guidance is 
intended to provide clear procedural guidelines for plan sponsors and fiduciaries.

With this neutral stance by not requiring or restricting certain asset classes within DC plans, fiduciaries have 
a clearer blueprint for investment innovation. This blueprint is also intended to help mitigate litigation risk 
through the inclusion of the safe harbor provision. 

Some plans may determine that certain investments including the inclusion of alternative assets are 
appropriate while others may not. This proposal reinforces that any decision should be made through a 
prudent and documented process. 

WHY THE (CONTINUED) FOCUS ON DC PLANS?

To reinforce why there has been a continued focus on DC plans, particularly with alternative assets managers, 
Exhibit 1 shows the estimated total U.S. retirement market assets as of the end of 2025 was $49.1 trillion, with 
$14.2 trillion in DC plan assets. Since 2000, DC plan assets have grown an estimated $11.2 trillion, almost 
quintupling in size. 

This growth in assets has contributed to the trend of investment managers launching new products and/
or establishing partnerships with other investment managers designed specifically for the DC plan market. 

Exhibit 1:  U.S. Total Retirement Market Assets
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ADDRESSING THE COMMON QUESTIONS

Are we required to add investments such as private markets to our DC plan now?

No. This proposed rule does not mandate DC plans to adopt alternative asset classes such as private markets. 
It clarifies how fiduciaries can evaluate and implement DIAs, including those with private market exposure, 
using the safe harbor process. 

Now that the DOL has issued this proposal, will my DC plan’s investment options suddenly include 
private markets tomorrow?

No. This DOL issued guidance does not modify current plan investment menus. Change will occur only if the 
plan fiduciary chooses to add or replace the current plan investment menu options. 

Specific to private markets, what types of alternative asset classes are most commonly discussed for 
use within a DC Plan? 

The four primary private market asset classes that are receiving the most attention for DC Plans include 
private equity, private credit, real estate, and infrastructure. 

	� Private Equity: Ownership stakes in private companies that are not traded on public stock exchanges. 
Private equity funds deploy capital to improve performance of a business and increase its value using 
strategic, financial, and operational initiatives. 

	� Private Credit: Also referred to as private debt, these are privately negotiated loans and other credit 
originated predominately by non-bank financial institutions to privately held businesses. These strategies 
span the capital structure (e.g., senior, subordinated, mezzanine, preferred equity) and may be supported 
by cash flows, hard assets, or other collateral. 

	� Real Estate: Direct investments in physical properties such as apartments, office buildings, industrial 
warehouses, and commercial retail. 

	� Infrastructure: Represents the physical assets necessary to operate a society and sustain economic, 
industrial, and social growth. Examples can include roads, bridges, airports, and energy systems. 

All of the private market asset classes mentioned above are commonly used in defined benefit retirement 
plans as well as endowment & foundation asset pools today. While these private market asset classes offer 
opportunities for higher long-term risk-adjusted returns with more diversification, they do come with other 
considerations. Those considerations can include higher fees, less liquidity, valuation processes, and other 
operational complexities. 

For the products with private market exposure being launched specifically for DC plans, how is that 
being done? 

Most commonly, these newer products are being designed in a collective investment trust (CIT) vehicle. 
Operationally, the products fit as an underlying component within the glidepath of an “off-the-shelf” or 
“custom” target date fund, a custom multi-asset white label fund, or a component of a managed account 
portfolio solution. The plan recordkeeper will play a critical role in ensuring the investment options can 
function appropriately within a daily-valued DC plan system.  

You mentioned collective investment trusts (CITs)… what if my plan is a 403(b) or I have a non-
governmental “non-qualified” 457(b) plan option in addition to my qualified 401(k) plan? 

At the time of this writing, CITs are still ineligible for use in a 403(b) plan (excluding Church plans). If you 
have a 403(b) “non-church plan”, most of the newer products being launched would be ineligible for your 
plan currently. Another hypothetical example is if you were an organization such as a healthcare system that 
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offers a both a qualified 401(k) plan with an additional non-governmental “non-qualified” 457(b) plan option. 
The 457(b) plan would not be able to use the products in a CIT vehicle. Most commonly multi-plan offerings 
mirror the plan investment lineups and that would be an additional consideration for plan fiduciaries to 
consider. 

CONCLUSION

This proposed guidance is not final and will be subject to a comment period from the public. For plan 
sponsors and fiduciaries, the DOL remains asset-neutral and will not require or prohibit a particular asset 
class. For plans that are interested in investment innovation, the inclusion of the safe harbor provision will 
hopefully reduce the litigation risk that has made plans more hesitant to adopt in the past.  

A strong focus on a prudent and documented fiduciary process remains of critical importance under ERISA. 
As this legislation moves along to become finalized by the DOL, Marquette will continue to provide updates 
to clients. In the meantime, do not hesitate to reach out to your consultant to discuss these issues or other 
measures impacting the defined contribution space.
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CONFIDENTIALITY NOTICE: This communication, including attachments, is for the exclusive use of the addressee and contains 
proprietary, confidential and/or privileged information; any use, copying, disclosure, dissemination or distribution is strictly 
prohibited. Marquette Associates, Inc. retains all proprietary rights they may have in the information. 

Marquette Associates, Inc. (“Marquette”) has prepared this document for the exclusive use by the client or third party for 
which it was prepared. The information herein was obtained from various sources, including but not limited to third party 
investment managers, the client’s custodian(s) accounting statements, commercially available databases, and other economic 
and financial market data sources.

The sources of information used in this document are believed to be reliable. Marquette has not independently verified all 
of the information in this document and its accuracy cannot be guaranteed. Marquette accepts no liability for any direct or 
consequential losses arising from its use. The information provided herein is as of the date appearing in this material only and is 
subject to change without prior notice. Thus, all such information is subject to independent verification, and we urge clients to 
compare the information set forth in this statement with the statements received directly from the custodian in order to ensure 
accuracy of all account information. Past performance does not guarantee future results and investing involves risk of loss. No 
graph, chart, or formula can, in and of itself, be used to determine which securities or investments to buy or sell. 

Forward‐looking statements, including without limitation any statement or prediction about a future event contained in this 
presentation, are based on a variety of estimates and assumptions by Marquette, including, but not limited to, estimates 
of future operating results, the value of assets and market conditions. These estimates and assumptions, including the risk 
assessments and projections referenced, are inherently uncertain and are subject to numerous business, industry, market, 
regulatory, geopolitical, competitive, and financial risks that are outside of Marquette’s control. There can be no assurance 
that the assumptions made in connection with any forward‐looking statement will prove accurate, and actual results may differ 
materially. Indices have been selected for comparison purposes only. Client account holdings may differ significantly from the 
securities in the indices and the volatility (beta) of the account may be materially different from client account performance 
and may be more or less than the benchmark. You cannot invest directly in an index. Artificial intelligence has been utilized 
during the preparation of this document.

The inclusion of any forward‐looking statement herein should not be regarded as an indication that Marquette considers 
forward‐looking statements to be a reliable prediction of future events. The views contained herein are those of Marquette 
and should not be taken as financial advice or a recommendation to buy or sell any security. Any forecasts, figures, opinions 
or investment techniques and strategies described are intended for informational purposes only. They are based on certain 
assumptions and current market conditions, and although accurate at the time of writing, are subject to change without prior 
notice. Opinions, estimates, projections, and comments on financial market trends constitute our judgment and are subject 
to change without notice. Marquette expressly disclaims all liability in respect to actions taken based on any or all of the 
information included or referenced in this document. The information is being provided based on the understanding that 
each recipient has sufficient knowledge and experience to evaluate the merits and risks of investing.

This document does not constitute an offer to sell, or a solicitation of an offer to buy, any interest in any investment vehicle, 
and should not be relied on as such. Targets, ranges and expectations set forth in this presentation are approximations; actual 
results may differ materially. The information and opinions expressed herein are as of the date appearing in this material only, 
are subject to change without prior notice, and do not contain material information regarding the Marquette Model Portfolio, 
including specific information relating to portfolio investments and related important risk disclosures. The descriptions herein 
of Marquette’s investment objectives or criteria, the characteristics of its investments, investment process, or investment 
strategies and styles may not be fully indicative of any present or future investments, are not intended to reflect performance 
and may be changed in the discretion of Marquette. While the data contained herein has been prepared from information that 
Marquette believes to be reliable, Marquette does not warrant the accuracy or completeness of such information.

About Marquette Associates

Marquette was founded in 1986 with the sole objective of providing investment consulting at the highest caliber of service. 
Our expertise is grounded in our commitment to client service — our team aims to be a trusted partner and as fiduciaries, our 
clients’ interests and objectives are at the center of everything we do. Our approach brings together the real-world experience 
of our people and our dedication to creativity and critical thinking in order to empower our clients to work towards their goals. 

Marquette is an independent investment adviser registered with the U.S. Securities and Exchange Commission under the 
Investment Advisers Act of 1940, as amended. Registration does not imply a certain level of skill or training. More information 
about Marquette including our investment strategies, fees, and objectives can be found in our ADV Part 2 and Form CRS which 
are available upon request and on our website. For more information, please visit www.MarquetteAssociates.com.

http://www.MarquetteAssociates.com

